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Peter W. Guyon, P.C. (1285) 
6562 S 1710 E 
Salt Lake City, UT 84121 
Tel: (801) 322-5555 
Email: peter@guyonlaw.com 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
_____________________________________________________________________________ 

 
COMMODITY FUTURES TRADING     : OBJECTIONS TO RECEIVER’S MOTION 
FOR COMMISSION and    FOR PONZI DETERMINATION AND TO   
          : ESTABLISH AN OBJECTION  
STATE OF UTAH DIVISION OF   PROCEDURE; and 
SECURITIES, through Attorney General     :  
Sean D. Reyes,      RENEWED REQUEST FOR LEAVE TO 
          : FILE MOTION TO CERTIFY  
 Plaintiffs,      QUESTIONS OF LAW TO UTAH 
                                                                   : SUPREME COURT 
 vs.       
          :  
RUST RARE COIN, INC., a Utah corporation,  
GAYLEN DEAN RUST, an individual,     :  
and  
          : 
ALEESHA RUST FRANKLIN, an individual,  
R LEGACY RACING, INC., a Utah       : 
Corporation, R LEGACY ENTERTAINMENT Case No. 2:18-cv-00892-TC 
DENISE GUNDERSON RUST, an individual, 
 
LLC, a Utah limited liability company, and      : Judge: Tena Campbell 
 
 
R LEGACY INVESTMENTS LLC, a Utah  Magistrate Judge: Dustin B. Pead 
Limited liability company,       : 
 
 Relief Defendants.       : 
 
______________________________________________________________________________ 
 
 Peter W. Guyon (“Guyon”) and Peter W. Guyon, P.C. (“Guyon P.C.”) and Guyon’s 

clients Elisabeth Guyon, Dr. Peter W. Guyon, Jr., Russell and Kathleen Mouritsen, and Bert and 

Catherine van Uitert object to the Receiver’s Motion for Ponzi Determination and to Establish an 
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Objection Procedure (the “Receiver’s Motion”), and renew their request to certify questions of 

law to the Utah Supreme Court as follows: 

I. 

INTRODUCTION AND SYNOPSIS OF OBJECTIONS 

 Guyon’s objections are in response to the court’s Order Establishing Ponzi Objection 

Procedure dated March 30, 2022 (the “Ponzi Procedure Order”) [Dkt. No. 451]. As more fully 

discussed below, Guyon objects to the Receiver’s Motion for at least the following reasons: 

 (1) The court lacks jurisdiction to grant the Receiver’s Motion 

 The Receiver’s Motion seeks an unconstitutional advisory opinion based upon 

hypothetical facts and lacking the mandatory “case and controversy” requirement of Article III 

of the United States Constitution, which motion the court lacks jurisdiction to grant. 

 (2) The Receiver has waived the right under Utah law to assert the instant  
  Motion  
 
 When the Receiver filed his Motion to Allow Summary Disposition Procedure (see Dkt. 

No. 155) (the “Summary Disposition Motion”), he clearly stated and alleged: 

  This procedure will not be used by the Receiver to resolve traditional “clawback  
  actions” from “net winners,” as those actions will be resolved by ancillary   
  proceedings. (Summary Disposition Motion, pp. 2-3)  
 
  Guyon asserts that the Receiver’s actions constitute a waiver under Utah law. 

  (3) The Tolling Agreement relied upon by the Receiver to preserve claims  
  against Guyon and others is invalid and unenforceable ab initio, which bars  
  and renders moot the Receiver’s Motion by the expiration on November 15,  
  2019 of the statute of limitations 
 
 The Receiver’s Motion is moot against Guyon and his clients because the underlying 

Tolling Agreement relied upon by the Receiver to preserve claims against Guyon and others and 

signed by Guyon on November 8, 2019 was, on information and belief, neither authorized by the 
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CFTC nor signed by the Director or his/her Deputy, rendering it void ab initio and 

unenforceable. 

 (4)   The “Ponzi” presumptions are incompatible with Utah fraudulent   
  conveyance statutes and should be clarified by the Utah Supreme Court  
  before any ruling on their applicability under Utah law 
 
  If the court makes the ruling requested by the Receiver, the “Ponzi presumptions” 

relating to changing the usual burden of proof on various evidentiary issues from the Receiver to 

any defendant will automatically occur, unless Guyon is allowed—prior to any such ruling—to 

seek the Utah Supreme Court’s definitive ruling on whether such evidentiary presumptions are 

even possible under Utah law. Pertinent Utah fraudulent conveyance statutes on their face will 

not permit switching the burden of proof from the Receiver to a defendant as the “Ponzi 

presumptions” demand. It is in the interest of all parties that the Utah Supreme Court weigh in on 

this issue and that Guyon be allowed to file and pursue his [Proposed] MOTION TO CERTIFY 

QUESTIONS OF LAW TO UTAH SUPREME COURT or a similar version as discussed in 

greater detail below. 

II. 

DISCUSSION OF OBJECTIONS AND ARGUMENT 

1. THE COURT LACKS JURISDICTION TO GRANT THE RECEIVER’S 
 MOTION 
 
 1. This action numbered 18-892 was filed on or about November 15, 2018 in the 

United States District Court for the District of Utah (hereafter referred to as the “Underlying 

Action”) by the Commodity Futures Trading Commission (“CFTC”) and the State of Utah 

Division of Securities (“Division”) against Rust Rare Coin, Inc. (“RRC”), Gaylen Dean Rust 

(“Rust”), Denise Gunderson Rust (“Denise”) and Joshua Daniel Rust (“Joshua”) named as 
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“Defendants” therein as well as against certain named “Relief Defendants,” i.e., Alesha Rust 

Franklin, R Legacy Racing, Inc., R Legacy Entertainment LLC, and R Legacy Investments LLC.  

Guyon at times refers to Defendants and Relief Defendants collectively as the “Rust  

Defendants.” 

 2. The substance of the allegations in this Underlying Action is that Defendants and 

Relief Defendants swindled in the neighborhood of $200 million from hundreds of people who 

invested in an alleged Ponzi-like scheme described in the Underlying Action as a “Silver Pool”. 

The CFTC and the Division allege as a basis for Federal Question jurisdiction that the 

transactions were both commodities futures, bringing the alleged scheme under the umbrella of 

federal CFTC regulation, and securities, bringing it within the regulatory guidelines of the 

Division.1 

  3. Because the individual Receivership Defendants have all pled guilty in the 

parallel criminal proceedings, the Receiver concludes—and argues—it is “indisputable” that a 

Ponzi scheme existed in the form of the “Silver Pool”2 and that the Receivership Defendants 

operated it. (Receiver’s Motion, p. 4, Introduction to Memorandum of Law).3 The Receiver’s 

Motion further alleges that the Ponzi scheme existed entirely within the confines of the “Silver 

Pool” managed by the Receivership Defendants and involved only “investors” in the Silver Pool  

(See Receiver’s Motion 2nd ¶ p. 2 and Relevant Material Facts, p. 4, ¶¶ 1, 17, 26).  

 4. The Receiver then argues that because this court has already determined in “a 

number of  ancillary actions initiated by the Receiver” that the Silver Pool operated as a Ponzi 

 
1 Guyon believes the linch-pin between this action and this court’s jurisdiction is the presence of the CFTC, without 
which jurisdiction will disappear, in that the transactions alleged cannot simultaneously be futures under federal law 
and securities under state law. 
2 See Receiver’s Motion, p. 2. 
3 Guyon believes the Receiver’s Motion under the facts of this case is in reality in the nature of a motion for 
summary judgment which seeks to avoid the requirements of Rule 56 upon the Receiver and disallow the statutory 
protections inherent in the rule to any defendant. 
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scheme, that the court should, in a blanket ruling, now conclude as a matter of law that that the 

Silver Pool operated as a Ponzi scheme “since at least 2008”  in all present and future ancillary 

proceedings. Guyon believes that the ruling sought by the Receiver is an unconstitutional 

advisory opinion this court lacks the power to grant. 

 5. Despite the powers he may acquire as the court’s appointee, the Receiver’s 

authority to act is defined by the entities in the Receivership, i.e., the Rust Defendants. This 

means that the Receiver “stands in the shoes of the corporation and can assert only those claims 

which the corporation could have asserted.” Eberhard v. Marcu, 530 F.3d 122, 132 (2d Circuit 

2008) [citing] Lank v. N.Y. Stock Exch., 548 F.23 61, 67 (2d Cir 1995). Guyon asserts that as a 

result, the Receiver has no special protections or authority arising  from his court appointment 

beyond those that the Rust Defendants themselves had.  

 6. The United States Supreme Court has consistently held that federal courts do not 

have the power to issue advisory opinions or “opinion[s] advising what the law would be upon a 

hypothetical set of facts.” North Carolina v. Rice, 404 U.S. 244, 246 (1971). Neither is a federal 

court “empowered to decide moot questions or abstract propositions.” North Carolina at 246 

[citing] United States v. Alaska S. S. Co., 253 U.S. 113, 116 (1920). As the North Carolina court 

further explained at 246, “mootness is a jurisdictional question . . . [which] derives from the 

requirement of Article III of the Constitution under which the exercise of judicial power depends 

upon the existence of a case or controversy.” [citing] Liner v. Jafco, Inc., 375 U.S. 301, 306 n. 3 

(1964) and Powell v. McCormack, 395 U.S. 486, 496 n. 7 (1969). 

 7. As the Supreme Court explained in Local No. 8-6, OH., Chemical and Atomic 

Workers International Union, AFL-CIO, ET AL v. Missouri, 361 U.S. 363, 367 (1960), “the duty 

of this Court ‘is to decide actual controversies by a judgment which can be carried into effect, 

Case 2:18-cv-00892-TC-DBP   Document 458-1   Filed 05/24/22   PageID.10687   Page 5 of 113



6 
 

and not to give opinions upon moot questions or abstract propositions, or to declare principles or 

rules of law which cannot affect the matter in issue in the case before it.’” [citing] Mills v. Green, 

159 U.S. 651, 653 and Bus Employees v. Wisconsin Board, 340 U.S. 416 As the Local No. 8-6 

case further emphasized at 370 that the court has no power over a suit not before it because it has 

no jurisdiction of it or its issues. “Our power only extends over and is limited by the conditions 

of the case now before us.” [citing] 193 U.S. at 52 and Alejandrino v. Quezon, 271 U. S. 528. 

Such is the situation here. The court’s power reaches only this case identified by its number 18-

892  

 8. The Receiver’s Motion runs afoul of all the Supreme Court’s pronouncements 

identified above. There is no case or controversy in this action that involves anyone other than 

the named parties and definitively does not include Guyon or any of his clients. Those who are 

parties in pending ancillary proceedings may be involved in a case or controversy in their 

respective ancillary proceedings, but not in this action where they are not even named parties. 

There is no case or controversy in any court that involves those who have current, signed tolling 

agreements.  

 9. The Receiver’s Motion seeks relief in the form of a constitutionally unauthorized 

blanket advisory opinion meant to bind some individuals who are not parties to any proceeding 

to the Receiver’s interpretation of the underlying facts and who would nonetheless be foreclosed 

from contesting that interpretation of the underlying facts in the context of a fully individualized 

and particularized adversarial proceeding  as contemplated by Rules 9, 56, and 57, Federal Rules 

of Civil Procedure as opposed to the “one size fits all” proceeding promoted by the Receiver 

purely out of expediency;4 

 
4 See the Receiver’s statement that the court’s ruling is sought “[i]n order to streamline other ancillary actions and 
conserve the resources of the Receivership Estate, the Receiver now seeks a conclusive determination that the Silver 
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  10. The salient facts are apparent in the Receiver’s Motion itself. The Receiver seeks 

an unconstitutional and illegal ruling from this court based upon hypothetical facts and lacking 

the “case and controversy” requirement of Article III of the United States Constitution that 

would purport to affect individuals and/or entities that are not parties to this proceeding (18-892) 

and in some cases not parties to any proceeding. 

2. THE RECEIVER HAS WAIVED THE RIGHT UNDER UTAH LAW TO ASSERT 
 THE INSTANT MOTION 
 
 11. When the Receiver filed his Motion to Allow Summary Disposition Procedure 

(see Dkt. No. 155) (the “Summary Disposition Motion”) on April 16, 2019 he clearly stated and 

alleged: 

  This procedure will not be used by the Receiver to resolve traditional “clawback 
  actions” from “net winners,” as those actions will be resolved by ancillary   
  proceedings. (Summary Disposition Motion, pp. 2-3) (emphasis in bold added) 
 
 12. The [proposed] Order Granting Motion to Allow Summary Disposition Procedure 

(see Dkt. No. 155-1) prepared by the Receiver did not include the foregoing limitation, and the 

court’s Order Granting Motion to Allow Summary Disposition Procedure (see Dkt. No. 165) 

appears to be identical to the proposed order and without the limitation. 

 13. Notwithstanding the pledge, and directly contradictory to it, the Receiver seeks a 

blanket ruling of the existence of a Ponzi scheme that will negatively affect all ancillary 

proceedings seeking “clawback,”, both present and future. 

 14. The Receiver assured the court that the Summary Disposition Procedure “will not 

be used” to resolve “clawback actions” from “net winners” in ancillary proceedings and is now 

proposing to do exactly that in clear contradiction of his pledge not to. Had interested parties 

 
Pool operated as a Ponzi scheme since at least 2008. Such a determination will act to preclude further litigation of 
that issue.” Motion, p. 2 
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known of the Receiver’s plans to use the court’s Summary Disposition Procedure in ancillary 

actions, such parties may have objected to the order but chose to rely on the Receiver’s 

allegations in his motion. 

 15. The Receiver should not be allowed to rely upon the court’s Summary Disposition 

Order (see Dkt. No. 165) in support of the Receiver’s Motion because such reliance directly 

contradicts the Receiver’s promise and amounts to a waiver under Utah law 

 16. Under Utah law the Receiver has waived the right to now use the Summary 

Disposition Procedure to “resolve traditional ‘clawback actions’ from ‘net winners . . ..” As 

discussed at some length in the case of Soter’s, Inc. v. Deseret Federal Savings & Loan 

Association, 857 P.2d 935, 942 (Utah 1993), Utah Supreme Court concluded that 

  [a] waiver is the intentional relinquishment of a known right. To constitute  
  waiver, there must be [1] an existing right, benefit or advantage, [2] a knowledge  
  of its existence, and [3] an intention to relinquish it. 
 
 17. In this case, the “right, benefit or advantage” is the use of the court’s Summary 

Disposition Procedure to pursue clawback actions against net winners. The fact the Receiver 

specifically pledged not to utilize it confirms that it was existing and that he knew about it. That 

leaves the third element of whether he intended to relinquish it. As the Soter’s court opined at 

942, “the intent to relinquish a right must be distinct,” which means ”the totality of the 

circumstances ‘warrants the inference of relinquishment.’” [citing] Harris v. Faultfinders, Inc., 

103 Ill.App.3d 785, 431 N.E.2d 1205, 1209 (1981); see also Morgan v. Quailbrook 

Condominium Co., 704 P.23 573, 578 (Utah 1985) and Barnard v. Wassermann, 855 P.2d 243, 

246-247 (Utah 1993). 

 18. The Receiver’s language is unequivocal and even explains why it is unequivocal: 

“This [Summary Disposition] Procedure will not be used to resolve traditional ‘clawback 
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actions’ from ‘net winners,’ as those actions will be resolved by ancillary proceedings.” 

[emphasis in italics added]. This does not appear to be a pledge lightly made: he might have said 

“I (the Receiver) will not use this procedure [because] I will pursue these other matters via 

ancillary proceedings.” No contingencies appear in the record. No “ifs” such as “if it’s 

convenient” or “unlesses” such as “unless it costs money” or anything of that nature. Just the 

outright, unqualified pledge that the Receiver will not use the Summary Disposition Procedure in 

clawback actions against net winners. Surely the totality of these circumstances “warrants the 

inference of relinquishment” as contemplated by the Soter’s case. 

 
3. THE TOLLING AGREEMENT RELIED UPON BY THE RECEIVER TO 
 PRESERVE  CLAIMS AGAINST GUYON AND OTHERS IS INVALID AND 
 UNENFORCEABLE AB INITIO, WHICH BARS AND RENDERS MOOT THE 
 RECEIVER’S MOTION BY THE EXPIRATION ON NOVEMBER 15, 2019 OF 
 THE STATUTE OF LIMITATIONS 
 
  19. In mid-2019 the Receiver sent demand letters to Guyon and his clients (with the 

sole exception of J. Donene Polson, who received no payments of any kind from the Rust 

Defendants), alleging they had all received monies subject to disgorgement (i.e., “clawback”) by 

the Receiver.  

 20. Guyon and his clients deny any liability whatsoever to the Receiver, but elected to 

sign a certain Tolling Agreement that would allegedly toll the running of the statute of 

limitations that was to expire on or about November 15, 2019 in the interest of fostering 

settlement discussions. 

 21. On November 8, 2019, Guyon on behalf of himself and his clients signed the 

Tolling Agreement as prepared by the Receiver. At no time did Guyon sign the Tolling 

Agreement on behalf of Guyon P. C. or otherwise agree to the tolling of any statute of limitations 
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on behalf of Guyon P. C.  The Tolling Agreement in the RECITALS section contains the 

following provisions directly pertinent to this motion: 

  A. The Receiver believes and asserts that the Rust Rare Coin   
   Receivership has causes of action against the Guyon Group5 arising  
   from or relating to the Guyon Group’s alleged involvement with the  
   fraudulent silver investment pool operated by Gaylen Rust   
   (collectively, the “Claims”). 
 
  B. The Parties are engaged in a period of evaluating the Claims, with the 
   potential of entering into negotiations in an attempt to resolve this  
   matter without the need for litigation, and they desire to delay   
   commencement of any lawsuit relating to the Claims during the  
   pendency of those considerations and negotiations. 
 
   NOW, THEREFORE, in consideration of the recitals, the mutual   
   covenants contained herein, the sufficiency of which is mutually   
   acknowledged, the Parties agree as follows: . . .  [emphasis in bold added]    
 
 22. Paragraph 14 of the Agreement also contains the following pertinent language: 

     Authority.  Each signatory to this Agreement represents that he or she has  
   full power and authority to execute this Agreement on behalf of his or her  
   respective Party and bind that Party to the terms of this Agreement. 
 
 23. Guyon’s main reason for entering into the Tolling Agreement was to allow Guyon 

and the Receiver to analyze the facts of their various circumstances, avoid unnecessary litigation, 

and attempt to negotiate a resolution as contemplated in the citation above.  

 24. The Receiver’s intent in entering into the Tolling Agreement is expressed in his 

Fourth Quarterly Status Report dated October 31, 2019 in this Underlying Action (Dkt. 362, ¶ 

22, pp. 10-11), attached as EXHIBIT 1 as follows: 

  For potential claw back defendants whose claims arose more than four years  
  before the Receiver’s appointment, the Receiver has been securing tolling  
  agreement[s] from them in order to undertake further analysis before   
  reaching a final resolution. To the extent the Receiver is unable to execute a  
  tolling agreement or reach a favorable settlement agreement with these investors,  

 
5 The “Guyon Group” is defined by the Receiver in the Tolling Agreement as including Guyon and Guyon P. C.’s 
clients Elisabeth Guyon, Dr. Peter W. Guyon, Jr., Russell and Kathleen Mouritsen, and Bert and Catherine van 
Uitert, but DOES NOT include Guyon P. C. itself. 

Case 2:18-cv-00892-TC-DBP   Document 458-1   Filed 05/24/22   PageID.10692   Page 10 of
113



11 
 

  the Receiver intends to file ancillary lawsuits against them before the   
  upcoming November 15, 2019 statute of limitations deadline. The Receiver  
  continues to remain hopeful that many of the fraudulently transferred funds will  
  be recovered without having to resort to formal litigation. [emphasis in bold  
  added] 
 
 25. The Tolling Agreement in Guyon’s possession is signed only by Guyon; although 

there is a signature line for the Receiver, it is not signed by the Receiver. Neither is the Tolling 

Agreement signed by the Director of the CFTC or his/her deputy.  Guyon’s version of the 

Tolling Agreement is attached as EXHIBIT 2. 

. 26. Guyon is unsure whether or not the Receiver also signed the Agreement, and if so, 

when, but believes the Receiver must affirmatively establish he signed the Agreement prior to 

any bar of any civil action that would otherwise occur due to the normal running of any 

applicable statute of limitations. 

 27. At the time the Tolling Agreement was signed by Guyon,  the CFTC (a Plaintiff 

in the Underlying Action upon whom Federal Question Jurisdiction depends) had its own 

requirements not divulged to Guyon concerning the use of tolling agreements, as found in the 

CFTC Enforcement Manual dated May 20, 2019 (the “Manual”) in ¶ 5.3 (second unnumbered 

paragraph) as follows: 

  If there is a potential statute of limitations issue, Division staff may ask the  
  potential defendant or respondent to sign a “tolling agreement.” By signing a  
  tolling agreement, the potential defendant or respondent agrees to the suspension  
  of the running of any statute of limitations period for an agreed upon length of  
  time. The use of a tolling agreement in a particular matter must be approved  
  by the Director or a Deputy who also must sign the tolling agreement.   
  Division staff should consult with OCC concerning any statute of limitations or  
  tolling agreement issues that arise. [emphasis in bold added] 
 
Guyon attaches collectively as EXHIBIT 3 hereto CFTC public announcements and parts of the 

Manual pertinent to this matter, i.e., CFTC Release Number 7925-19 dated May 8, 2019 (pp. 1-1 

and 1-2; and a public announcement of the same (pp.1-3 and 1-4. Attached hereto as EXHIBIT 
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4 are the front page and 10th page of the Manual which includes ¶ 5.3. The CFTC maintains a 

website with additional information at www.cftc.gov. 

 28. The mandatory language in ¶ 5.3 of the Manual clearly establishes two conditions 

to “the use of a tolling agreement”: (1) the approval of the Director of the CFTC or his Deputy 

and (2) the signature of either on the tolling agreement itself. Guyon asserts on information and 

belief that neither the Director of the CFTC nor his or her Deputy approved of the Tolling 

Agreement prior to its signature by Guyon and neither the Director nor his Deputy signed it. The 

Tolling Agreement received by Guyon had only his signature. There were no discussions 

between Guyon and the Receiver’s attorney concerning the issue. Guyon and his clients believe 

that without the prior approval of the CFTC Director or his Deputy and the signature of either, 

the Tolling Agreement is a nullity because the Receiver lacked the authority to enter into the 

agreement in the first place, whether the Receiver signed the Tolling Agreement or not. Guyon 

believes that without the agreement and authorized signature of the CFTC official, the only 

jurisdictional link between this [federal] court and the Receiver is broken and the Receiver has 

no authority to sign the Tolling Agreement on his own.  

  29. The Manual was first published on May 8, 2019 “with the intent to increase 

transparency, certainty, and consistency, and, more generally, to advance the rule-of-law 

principles that underpin all DOE (Division of Enforcement) and CFTC enforcement actions.”6 

Consistent with these stated policies and others, the CFTC is bound by its own internal rules, 

including §5.3. If  the Tolling Agreement  was not agreed to—and signed—by the Director or his 

Deputy, the Tolling Agreement is a nullity and unenforceable against Guyon and his clients.  See 

United States ex rel. Accardi, 347 U.S. 260, 268 (1954) (Agency failure to exercise its own 

 
6 CFTC’s Division of Enforcement Issues First Public Enforcement Manual, Release Number 7925-19, May 8, 
2019. 
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discretion as required by valid regulations). The Accardi case has been cited as authoritative 

more recently by the district court in A.S.M., et al. v. Warden, Stewart County Detention Center, 

et al, 467 F.Supp.3d 1341, 1352 (USDC, M.D.Ga. 2020) (an agency must follow its own 

properly delegated procedures as a matter of procedural due process) and in Thomas v. District 

of Columbia Government, et al., 580 F.Supp 2nd 142, fn 4 (USDC DC 2008) (“The Accardi 

doctrine holds that government agencies are bound to follow their own rules, even self-imposed 

procedural rules that limit otherwise discretionary decisions.”); see also Panhandle Eastern Pipe 

Lline Co. v. Federal Energy Regulatory Commission, 613 F.2d 1120 (C.A.D.C., 1979) (agency 

bound by its own regulations); Reuters Ltd. v. F.C.C., 781 F.2d 946, (C.A.D.C., 1986) (agency 

must adhere to its own regulations; ad hoc departures from those rules, even to achieve laudable 

aims, cannot be enforced). An agency action that fails to follow its own regulations will be 

struck down by the courts. U.S. v. Heffner, 420 F.2d 809, (C.A. Md. 1969); Morton v. Ruiz, 415 

U.S. 199 (1974) (where the rights of individuals are affected, it is incumbent upon agencies to 

follow their own procedures). 

 30. On information and belief Guyon asserts that the CFTC and the Receiver did not 

follow the mandatory requirements outlined above and that the Tolling Agreement is, therefore, 

unenforceable and void. To be binding and enforceable, the Tolling Agreement must be agreed 

to and signed by the Receiver as contemplated by the Tolling Agreement itself and approved and 

signed by the CFTC Director or his/her Deputy as mandated by ¶5.3 of the CFTC Enforcement 

Manual. Movants assert that neither of those requirements has been met.                                                                
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4.   THE “PONZI” PRESUMPTIONS ARE INCOMBATIBLE WITH UTAH 
 FRAUDULENT CONVEYANCE STATUTES AND THEIR APPLICATION 
 SHOULD BE CLARIFIED BY THE UTAH SUPREME COURT BEFORE ANY 
 RULING ON THEIR APPLICABILITY UNDER UTAH LAW 
 
 31. The Receiver’s Motion alleges and presumes that the “Silver Pool” was a 

“classic” Ponzi scheme (Receiver’s Motion, pp. 3, 16) and that “none of the various iterations of 

Rust’s investment programs was legitimate and that all the various programs touted by Rust were 

simply part of the larger Ponzi scheme” (Receiver’s Motion, p. 3 fn 2) 7.  

 32. The Receiver does not discuss the benefits—to the Receiver—if the court 

recognizes the existence of a Ponzi scheme, or the inevitable disadvantages to those who might 

be caught in the web of such a ruling by the court. All those who were victimized directly and 

indirectly are in danger of being victimized a second time—this time by the Receiver. Simply 

put, if the Receiver can wrangle a Ponzi scheme finding, the burdens of proof will be in danger 

of being shifted to the victims in every ancillary proceeding, present and future, and the 

defendants in those current and future cases may not be allowed to argue they were not involved 

in the Ponzi scheme. That outcome, Guyon believes, is directly contrary to Utah State law and 

for that reason is seeking the court’s indulgence in allowing him to seek the ruling of the Utah 

Supreme Court on the applicability of Utah law on the alleged Ponzi presumptions. 

 33. In Guyon’s case in particular, Guyon had a decades-long agreement and course of 

dealing with Gaylen Rust, RRC, and the entire Rust family to provide legal services. This long-

standing agreement provided that some of Guyon’s payment for fees was in the form of silver 

bullion kept on the premises of RRC. Since his appointment the Receiver has persistently and 

 
7 Guyon strongly disputes the Receiver’s statement that this matter is a Ponzi scheme at all, at least as far as 
Guyon’s direct purchase of silver bullion is concerned, much less a “classic” one, and observes that the Receiver has 
failed to mention the “granddaddy” of all Ponzi cases, i.e., Cunningham v. Brown, 265 U.S. 1, 44 S.Ct. 424, 68 
L.Ed. 873 (1924) The Cunningham case has not to Guyon’s knowledge been overruled, overturned, amended, or 
even altered by the United States Supreme Court and therefore continues to be the “last word” in Ponzi litigation.  
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consistently represented to the court that no “meaningful” amount of silver bullion existed as part 

of the purported Ponzi scheme. (see Receiver’s Motion, ¶ 21) Therefore, in 2015 when Gaylen 

Rust showed Guyon a significant amount of silver bullion at RRC that Gaylen Rust said was 

Guyon’s, it likely was. If that is so, it is supportive of Guyon’s claims that he bought and sold 

silver bullion directly and not as a member of any “pool” and is inconsistent with the Receiver’s 

purported assertions that Guyon was involved in the alleged Ponzi scheme. If the Receiver 

decides to pursue Guyon as a Ponzi investor and victim, Guyon ought to have the right to 

question the existence of a Ponzi scheme as it applies to him, as well as the court’s federal 

question jurisdiction,8 rather than have the issue decided summarily in an unrelated action as the 

Receiver is attempting to do here..  

 34. Accordingly, Guyon must be allowed, prior to any ruling on the Receiver’s 

Motion, to file and pursue an updated but similar version of  his [Proposed] MOTION TO 

CERTIFY QUESTIONS OF LAW TO UTAH SUPREME COURT (the “Motion to Certify”) 

(collectively attached with memorandum in support as EXHIBIT 5) in the interest of seeking 

Utah’s highest court to make its determination of whether the Ponzi presumption and its three (3) 

applications are even allowed under Utah Law as expressed in Utah’s Uniform Voidable 

Transaction Act (the “UUVTA”) found in Utah Code Annotated (“UCA”) §25-6-101, et seq. 

This fourth objection is supported by at least two (2) rulings from the supreme courts of both 

Minnesota and Texas based on either identical or similar statutes in those respective states, both 

of which are attached hereto as follows: EXHIBIT 6: Finn, et al. v. Alliance Bank, et al., 886 

N.W.2d 618 (Minn. 2015) and EXHIBIT 7: Janvey v. The Gold Channel, Incorporated, 487 

S.W.3d 560 (Texas 2010). 

 
8 Guyon believes that any purported claims the Receiver may purport to assert are purely state jurisdictional claims. 

Case 2:18-cv-00892-TC-DBP   Document 458-1   Filed 05/24/22   PageID.10697   Page 15 of
113



16 
 

 35. If the Receiver receives the blanket benefit of the three Ponzi presumptions, all 

defendants in existing and future ancillary proceedings will automatically be relegated to bearing 

the burden of proof to overcome the presumptions in the Receiver’s favor. In Guyon’s case at 

least, he will be deprived of the right to seek the ruling of the Utah Supreme Court that the Ponzi 

presumptions do not apply under Utah law in the first place.   

 36. In support of this 4th objection Guyon hereby incorporates by this reference all 

allegations and arguments in the Motion to Certify and its supporting Memorandum, which are 

either summarized  or reproduced, and discussed immediately below each of the 3 questions to 

which they relate.  If the court rules in the Receiver’s favor, Guyon will likely be collaterally 

estopped to raise the issue in any subsequent ancillary action, despite not having had the 

opportunity to contest it, all in violation of Guyon’s rights to due process of law9 

 37. The three questions of law concerning which Guyon seeks the Utah Supreme 

Court’s determination prior to any ruling by this court are as follows: 10  

Question 1: Whether under the provisions of UCA §25-6-103 the Receiver must offer   
  evidence and sustain the burden of proving that the debtor-transferor was   
  insolvent on the date of the transfer, or whether insolvency is presumed.11  
 
 UCA § 25-6-103 provides in pertinent part: 
 

 
9 Guyon previously sought leave to file this Motion to Certify on May 25, 2020 (Docket # 325-12) in the context of 
the Receiver’s Motion to Approve Proposed Distribution Plan, Objection Procedure, and Claim Analysis. The court 
did not allow the filing, asserting that Guyon would not be harmed thereby because he would have the right to file it 
if and when the Receiver decided to file suit against Guyon. However, now that the Receiver is seeking a ruling that 
could harm Guyon if the court makes the requested finding, the court should now allow these issues raised by 
Guyon to be litigated before any ruling on the Receiver’s Motion or, at the least, preserve the issues in the event the 
Receiver decides to file suit. 
10 Guyon has attempted to adopt to the extent possible the recommendations of Judge David Nuffer as outlined in his 
Thesis of March 2018 entitled Certification of Legal Questions to the Utah Supreme Court. 
11 According to §25-6-103, there is only one presumption of insolvency under Utah law, and that is a “built in” 
presumption of insolvency in the case of a debtor who is “generally not paying . . . debts as they become due.” 
There is nothing in the statute that suggests any other presumption. Logically, then, there is no reason to presume 
insolvency under any conditions other than those specifically expressed in the statute. To presume insolvency 
merely because of an alleged Ponzi scheme—or even a proven one—would amount to judicially amending the 
language of the statute to include a Ponzi scheme presumption where none exists, contrary to the expressed will of 
the Legislature. 
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 (1) A debtor is insolvent if, at fair valuation, the sum of the debtor’s debts is greater  
  than all of the debtor’s assets. 
  
 (2)(a) A debtor that is generally not paying the debtor’s debts as they become due other  
  than as a bona fide dispute is presumed to be insolvent. 
     (b) The presumption imposed on the party against which the presumption is directed  
  has the burden of proving that the nonexistence of insolvency is more probable  
  than its existence. 
 
 38. It is important to note that the insolvency of RRC or Rust  or other individuals or 

entities is not a necessary element to actual fraud cases, which this case is as alleged by the 

Receiver, but in the event the Receiver later determined to pursue a constructive fraud case 

against any defendant, insolvency and financial distress are necessary elements, which in a Ponzi 

scheme scenario would be presumed, thereby relieving the Receiver of the burden of proving 

those elements and shifting them to a defendant. 

 39. The Ponzi scheme presumption on voidability is that the operator of a Ponzi 

scheme is conclusively insolvent when it transfers assets. Insolvency of course relates to the 

issue of constructive fraud in Utah’s version of the Uniform Voidable Transactions Act (the 

“UUVTA”), which is divided into two possible formulations in Utah Code Annotated (hereafter 

“UCA”) §25-6-202(b)(i) and (ii) where the debtor makes a transfer or incurs an obligation: 

  without receiving a reasonably equivalent value in exchange for the transfer or  
  obligation, and the debtor:  
 
   (i) was engaged or was about to engage in a business or transaction  
    for which the remaining assets of the debtor were unreasonably  
    small in relation to the business or transaction; or 
 
   (ii) intended to incur, or believed or reasonably should have believed  
    that the debtor would incur, debts beyond the debtor’s ability to  
    pay as they became due.” 
 
 40. The UUVTA itself already provides two “tests” to determine insolvency. First, it 

declares that “[a] debtor is insolvent if, at fair valuation, the sum of the debtor’s debts is greater 

Case 2:18-cv-00892-TC-DBP   Document 458-1   Filed 05/24/22   PageID.10699   Page 17 of
113



18 
 

than all of the debtor’s assets” (UCA §25-6-103(1)).  Second, the UUVTA also includes a “built 

in” presumption of insolvency that “[a] debtor that is generally not paying the debtor’s debts as 

they become due other than as a result of a bona fide dispute.” (UCA §25-6-103(2)(a))  

 41. The “built in” presumption based on the general non-payment of debts is 

unrelated to any circumstance necessarily arising from the operation of a Ponzi scheme, and to 

add a conclusive presumption largely on policy grounds arising from a Ponzi scheme but 

unrelated to the “built-in” presumption is not justified by the UUVTA’s language.  

 42. Additionally, the Ponzi presumption of insolvency should not be applied because 

the constructive fraud provisions of UCA §25-6-202(1)(b)(i) and (ii) are largely unrelated to the 

issue of insolvency and contemplate proof separate from insolvency on the part of the creditor 

“by a preponderance of the evidence.” (UCA §25-6-202(3))   

 43. In its examination of Minnesota Statutes (“MinnStat”)  §513.44(a)(2), virtually 

identical to Utah’s statutory scheme, the Minnesota supreme court concluded that despite the fact 

that the second statutory formulation of constructive fraud was “only indirectly related to the 

debtor’s insolvency, . . . [w]ith limited exceptions federal courts usually have applied the 

presumption to both formulations of constructive fraud.” Finn, et al. v. Alliance Bank, et al., 860 

N.W.2d 638, 648 (Minn.2015) [citing] Donell v. Kowell, 533 F.3d 762 (9th Cir.2008)  

 44. At the same time, the Finn court rejected the application of the conclusive Ponzi 

Presumption to the issue of insolvency, opining at 649 that “it is not at all clear that every 

fraudulent investment arrangement that is later determined to be a Ponzi scheme necessarily will 

have been insolvent from its inception.”     

 45. Neither will the underlying facts of this case support the addition of a conclusive 

presumption of insolvency. When the FBI and others effectively shut down Rust Rare Coin, Inc., 
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and a number of other businesses being operated by Gaylen Rust, at the very least RRC (and 

possibly other interlocking businesses) was likely solvent, judging by the fact it had been a 

successful business for over 30 years, and was operating on November 15, 2018 when it was shut 

down. In fact, the Receiver has admitted that RCC was solvent (see Receiver’s Motion, p. 15). 

Question 2: Whether “value” in UUVTA (UCA §25-6-104) is presumed to be limited to the  
  amount of the principal portion of a debt or of the original investment and   
  excludes satisfaction of the interest portion of a debt or a contractual obligation to  
  pay a profit, i.e., as a matter of law the debtor cannot under any circumstances  
  receive reasonably equivalent value for the “interest” or “profits” it pays to  
  investors, notwithstanding UUVTA (UCA §25-6-104(1) which includes in the  
  definition of “value” property transferred and satisfaction of an antecedent debt,  
  and makes no distinction between the principal portion and the interest portion of  
  the debt or between the amount of the original investment and a contractual profit. 
 
 46. UCA §25-6-202 recognizes two affirmative defenses to claims of voidability of 

transfers, i.e., the first involving constructive fraud, and the second actual fraud:  

  Under UCA §25-6-202(1)(b) a transferee in a case involving constructive fraud  
  claims against him or her brought under UCA §25-6-202(b)(i) or (ii) has the  
  statutory affirmative defense of “a reasonably equivalent value in exchange for  
  the transfer or obligation” against a creditor’s claim of a voidable transfer. 
 
  Under UCA §25-6-304(1), a transferee against whom actual-fraud claims have  
  been brought under UCA §25-6-202(1)(a) has the statutory affirmative defense  
  that he or she “took in good faith and for a reasonably equivalent value” against a  
  creditor’s claim of an intentional fraudulent transfer.  
 
 47. Whether the creditor’s claims sound in constructive fraud (UCA §25-6-202(b)(i) 

or (ii)) or actual fraud (UCA §25-6-202(1)(a), the creditor has the burden of proving the claims 

by a preponderance of the evidence as stated in UCA §25-6-202(3), and there is nothing in the 

statute that allows the court to adjust the statutory scheme contemplated by the Utah Legislature 

to relieve a trustee or receiver of that burden. 

 48. This presumption disallows a transferee (who has the burden of showing value 

was given under the Uniform Fraudulent Transfer Act) from asserting value beyond the principal 
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or original investment. The ramifications of that presumption forbid the transferee from seeking 

interest or profits that may have been paid by Rust or RRC. In this case, any interest or profits 

received by a transferee could be presumptively considered to be fraudulent conveyances and 

subject to “clawback” by the Receiver. 

  49. There are at least three reasons to reject the Ponzi presumption that a debtor 

cannot as a matter of fact or law receive “reasonably equivalent value” for the “interest” or 

“profits” it pays to investors. As the following discussion will demonstrate, the application of 

such a presumption completely ignores the language of the applicable statutes.  

  A. The issue of “value” is governed in the UUVTA by UCA §25-6-104(1), 

which states in pertinent part as follows: 

  Value is given for a transfer or an obligation if, in exchange for the transfer or  
  obligation, property is transferred or an antecedent debt is secured or satisfied. . . .  
 
  B. “Antecedent debt” is “any legally enforceable right to payment against the 

debtor . . ..” Finn, 860 N.W.2d at 651. Such a broad statement of what qualifies as value given is 

entirely inconsistent with the Ponzi presumption that no facts will justify the recognition of value 

in an exchange between a Debtor operating a Ponzi scheme and an investor.   

 50. Courts applying the Ponzi scheme value presumption “deem a contract between 

the operator of a Ponzi scheme and an investor to be unenforceable by the investor as a matter of 

public policy to the extent that the investor seeks a return in excess of its original principal.” 

Finn 860 N.W.2d at 652. This line of thinking is based on two concepts, discussed immediately 

below: 

  A. The nature of Ponzi schemes is that payments to some inevitably come 

from money stolen from others. While this conclusion is true of the original Ponzi scheme, it is 

not true of all such schemes. In some circumstances, which Movants believe includes the Rust 
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Defendants, much of the payments for interest and profits came from legitimate sources of 

earnings. 

  B. The second concept, which Finn roundly criticized as “a dubious 

assumption about the purpose of fraudulent transfer laws,” is that fraudulent transfer laws are 

able “to achieve greater equity in favor of unsatisfied creditors and investors.” At 860 N.W.2d at 

page 652 Finn bluntly states: “[E]quality among a debtor’s creditors, even if they are victims of a 

Ponzi scheme, is not the purpose of fraudulent transfer law.”  

 51. There is nothing in UUVTA that provides for or mandates an equal distribution of 

assets among creditors. Under UCA §25-6-303, Utah Code, creditors have the following options: 

(a) to avoid the transfer; (b) attachment or other such proceeding authorized by the rules of civil 

procedure; (c) to enjoin further transfer; (d) to appoint a receiver; or (e) “any other relief the 

circumstances may require.”  

 52. Movants are well aware of the arguments made by some that trumpet the 

purported unfairness of allowing some creditors to profit by preferential transfer at the expense 

of others. However, even if such a result is unfair, which Movants do not concede, the UUVTA 

is not the appropriate vehicle to change the result. Neither is the superimposition of a Ponzi 

presumption not contemplated in the legislation in the first place. In sum, there is nothing in the 

UUVTA that prevents a debtor from making a preferential transfer—as long as the transfer is not 

fraudulent. See Aretz v. Kloos, 89 Minn. 432, 439, 95 N.W.216, 219 (1903); Vost v. Stickney, 19 

Minn. 367, 369 and Boston Trading Grp., Inc. v. Burnazos, 835 F.2d 1504, 1509 (1st Cir.1987) 

(Breyer, J.), Town of Southampton v. Chiodi, 971 N.Y.S.2d 75 (2009 N.Y. Slip Op. 52856). 

  53. This rejection of the idea that a state statute can or should be altered by the mere 

presence of a Ponzi scheme is echoed in the case of Janvey v. Golf Channel, Inc., 487 S.W.3d 
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560 (Texas 2019), wherein the Texas Supreme Court responded to a Certified Question from the 

United States Court of Appeals for the 5th Circuit relating to the “reasonably equivalent value” 

requirement of the affirmative defense in the Texas statute, which is identical to Utah’s in UCA 

§25-6-202(b). The Texas Court of Appeals had initially embraced the Ponzi Presumption and 

concluded that a $5.9 million transfer of services was avoidable because all transfers are 

considered fraudulent and the debtor insolvent. Janvey at 567. The transferee’s affirmative 

defense that it received the transfer “in good faith and for a reasonably equivalent value” was 

deemed forfeit because of the conclusive presumption the transfer was fraudulent due to 

illegality and insolvency inherent in Ponzi scheme transfers. Janvey at 567. 

 54. On rehearing, however, the Circuit Court vacated its initial opinion (Janvey at 

563) and certified the following question to the Texas Supreme Court: 

  Considering the definition of “value” in section 24.004(a) of [TUFTA], the  
  definition of “reasonably equivalent value” in section 24.004(d) of [TUFTA], and  
  the comment in [UFTA] stating that “value” is measured “from a creditor’s  
  viewpoint,” what showing of “value” under TUFTA is sufficient for a transferee  
  to prove the elements of the [good-faith] affirmative defense under section  
  24.009(a) of [TUFTA]? 
 
The Texas Supreme Court’s answer follows: 
 
  Construing the relevant statutory provisions, we conclude TUFTA’s “reasonably  
  equivalent value” requirement can be satisfied with evidence that the transferee  
  (1) fully performed under a lawful, arm’s-length contract for fair market value, (2) 
  provided consideration that had objective value at the time of the transaction, and  
  (3) made the exchange in the ordinary course of the transferee’s business. 
 
 55. Utah’s good faith affirmative defense in the UUTVA is identical to that of Texas, 

and Section UCA §25-6-202(b) provides an “escape hatch” to the creditor who gave “reasonably 

equivalent value” for the transfer or obligation while the debtor was, or was about to become, 

financially distressed as contemplated by UCA §25-6-202(b)(i) or (ii). It remains to be seen 

whether Utah law imposes the same or similar evidentiary conditions, i.e., (1) full performance 
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under a lawful, arm’s-length contract for fair market value, (2) consideration having an objective 

value at the time of the transaction, and (3) the exchange occurred in the ordinary course of the 

transferee’s business.   

  56. Despite the Receiver’s attempts to utilize it as a tool to “equalize” the treatment of 

“winners and losers” in an alleged Ponzi scheme, the UUVTA “was designed to prevent 

fraudulent transfers of assets by debtors who seek to defraud creditors or avoid debts by placing 

assets beyond creditors' reach. See Timothy v. Pia, et al., 424 P.3d 937 (Utah App.2018), ¶ 11, 

[citing] Bradford v. Bradford, 1999 UT App 373, ¶ 14, 993 P.2d 887.  Accord, Porenta v. 

Porenta, 416 P.3d 487, 492 (Utah 2017). See also Bird v. Wardley (In re White),12 Memorandum 

Decision on Lynn E. Wardley’s Motion for Summary Judgment (Docket No. 58)   (Bankr.Utah 

2018), “. . . the purpose of [UUTVA is] to protect a debtor’s estate from being depleted to the 

prejudice of the debtor’s unsecured creditors.”   

 57. The legislative purpose is clear under the foregoing authorities. There is nothing 

in the statute that allows, suggests, or contemplates the use of the UUVTA to “clawback” monies 

from some investors to pay to others in an attempt to equalize the losses to all, whether because 

of a Ponzi scheme or not. 

Question 3: Whether under the provisions of UUVTA (UCA§25-6-202), the Receiver must  
  offer evidence and sustain the burden of proving that transfers made in   
  furtherance of an alleged Ponzi scheme were made with fraudulent intent, or  
  whether fraudulent intent is presumed.   
 
 58. The idea of a presumption of fraudulent intent required by UCA §25-6-202(1)(a) 

is rooted in the nature of a Ponzi scheme itself, i.e., the mere existence of a Ponzi scheme has 

been held to be a sufficient reason to establish as a matter of law that the transferor made the 

 
12Bankruptcy No. 14-25727; Adversary Proceeding No. 16-02089. 
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transfer “with actual intent to hinder, delay, or defraud.”  See, for example, the discussion in 

Merrill v. Abbott (In re Independent Clearing House Co.), 77 B.R. 843, 860 (D. Utah 1987): 

  One can infer an intent to defraud future undertakers from the mere fact that a  
  debtor was running a Ponzi scheme. Indeed, no other reasonable inference is  
  possible. A Ponzi scheme cannot work forever. The investor pool is a limited  
  resource and will eventually run dry. The perpetrator must know that the scheme  
  will eventually collapse as a result of the inability to attract new investors. The  
  perpetrator nevertheless makes payments to present investors, which, by   
  definition, are meant to attract new investors. He must know all along, from the  
  very nature of his activities, that investors at the end of the line will lose their  
  money. Knowledge to a substantial certainty constitutes intent in the eyes of the  
  law, . . . and a debtor’s knowledge that future investors will not be paid is   
  sufficient to establish his actual intent to defraud them (citations omitted). 
 
 59. However, the conclusion on this issue in the Clearing House case is clearly 

inconsistent with current Utah statutory law. The pertinent language of Utah’s Uniform Voidable 

Transactions Act (“UUVTA”) at UCA §25-6-202(1) allows a creditor to avoid a transfer or 

obligation “if the debtor made the transfer or incurred the obligation: (a) with actual intent to 

hinder, delay, or defraud any creditor of the debtor.” Insofar as the burden of proof is 

concerned, the UUVTA clearly assigns it to the creditor by the following language at UCA §25-

6-202(3): 

  A creditor making a claim for relief under Subsection (1) has the burden  
  of proving the elements of the claim for relief by a preponderance of the  
  evidence.  [emphasis in bold added] 
 
 60. The UUVTA then provides a list of 11 factors, generally known as “badges of 

fraud,” that a court may consider in making its determination of whether a creditor has proved 

“actual intent” to hinder, delay, or defraud any creditor (UCA §25-6-202(3)). It is important to 

note that the 11 “badges of fraud” factors in UCA §25-6-202(3) are neither exclusive nor 

conclusive of the issue of “actual intent.” Rather, the statute clearly states that “consideration 

may be given, among other factors, [to the badges of fraud].” 
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 61. Because the badges of fraud enumerated in UCA §25-6-202(2) are non-exclusive 

(i.e., they allow consideration of a non-enumerated badge of fraud to be considered, which might 

even include operating a Ponzi scheme), UCA §25-6-202(2) cannot logically be interpreted to 

mean that the Legislature intended a non-enumerated badge of fraud, whatever it is, to be 

conclusive. If even an enumerated badge if fraud is non conclusive, then certainly a non-

enumerated one cannot be conclusive. The literal, unambiguous meaning of UCA §25-6-202(2) 

simply cannot be stretched to include the “infer[ence of] an intent to defraud” from the mere 

existence of a Ponzi scheme as the court concluded in the Clearing House case.  

 62. That same conclusion was reached by the Supreme Court of Minnesota in the 

well-reasoned case of Finn, attached hereto as Exhibit 6 wherein the court first observed  that 

there was nothing in the Minnesota Uniform Fraudulent Transfer Act13 “allowing a court to 

presume anything based on the mere existence of a Ponzi scheme” and then held:   

  “. . . the Legislature’s enumeration of a specific list of badges of fraud, none of  
  which are conclusive, precludes an interpretation that it intended a non-  
  enumerated badge of fraud to be conclusive.” [emphasis in italics in original] 
 
 63. Neither is there anything in UUVTA which would allow a court to make a 

presumption based upon the mere existence of a Ponzi scheme. Aside from being patently 

illogical, for the court to apply a presumption in the Receiver’s favor that any transfers in 

furtherance of the alleged Ponzi scheme were made with fraudulent intent and thereby avoided as 

a matter of law is clearly contrary to the expressed intent of the Legislature in the language 

itself.14 

 
13 The provision of the Minnesota Uniform Fraudulent Transfer Act, Minn.Stat.§513.44(a)(1), under consideration 
in the Finn v. Alliance Bank case cited above, is identical to UUVTA §25-6-202(1).  
14 As the Utah Supreme Court in State v. Robinson, 147 P.3d 448, ¶39  (Utah 2006) has stated concerning statutory 
interpretation, “[w]hen interpreting statutes, we determine the statute's meaning by first looking to the statute's plain 
language, and give effect to the plain language unless the language is ambiguous.' [citing] Blackner v. State, 2002 
UT 44, ¶ 12, 48 P.3d 949."  
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 64. The raison d’être of  the UUVTA is to provide a framework “to prevent 

fraudulent transfers of assets by debtors who seek to defraud creditors or avoid debts by placing 

assets beyond creditors’ reach, . . ..” Timothy v. Pia, Anderson, Dorius, Reynard & Moss, LLC., 

424 P.3d 937, 940 (Utah App. 2018) [citing] Bradford v. Bradford, 1999 UT App 373, ¶ 14, 993 

P.2d 887 (Ut App 1999). It was not created to create evidentiary presumptions in favor of 

trustees and receivers to make it easier for them to recover transfers to innocent victims of 

fraudulent schemes.  

 65. Superimposing a Ponzi presumption on the Utah statute would constitute a 

judicial amendment or “rewrite” of the statute, which this court lacks the authority to do. There is 

nothing to justify allowing a creditor (the Receiver in this case) “to bypass the proof 

requirements of a fraudulent transfer claim merely by showing that the debtor operated a Ponzi 

scheme and transferred assets ‘in furtherance of the scheme.’” See Finn, et al. v. Alliance Bank, 

et al., 860 N.W.2d 638, 646 (Minn.2015).  

 66. Neither is there any statement in the language of UCA §25-6-202(3) that would 

justify the court’s granting the functional equivalent of summary judgment on the issue of 

fraudulent intent merely upon a finding of a Ponzi scheme without allowing the debtor, at a 

minimum, the opportunity of filing countering declarations or affidavits. 

 67. A similar conclusion was reached by the Supreme Court of Texas in Janvey v. 

The Golf Channel, Incorporated, 487 S.W.3d 560 (Texas 2016) (attached as Exhibit 7) on a 

Texas statute identical to Utah’s “actual intent to hinder, delay, or defraud” statute found at UCA 

§25-6-202. Construing the Texas equivalent of UCA §25-6-304 (which is a “safe harbor” from 

voidability if a transfer was “in good faith and for a reasonably equivalent value,” the Texas 

court rejected the Ponzi scheme presumption that no  “reasonably equivalent value” could be 
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established as a matter of law and embraced the conclusion that proof that the transferee (1) fully 

performed under a lawful, arm’s length contract for fair market value, (2) provided consideration 

that had objective value at the time of the transaction, and (3) made the exchange in the ordinary 

course of the transferee’s business would satisfy the requirements of the statute. Janvey at 564. 

 68. It is also important to note that the broad presumption reflected in the Clearing 

House case has not been applied to all transfers made during the life of a Ponzi scheme. The 

court in Kapila v. Phillips Buick-Pontiac-GMC Truck, Inc. (In re ATM Financial Services, LLC), 

2011 Bankr. LEXIS 2394, at 17-18 (Bankr. M.D. Fla. June 24, 2011) musing that “[t]he Ponzi 

scheme presumption must have some limitations, lest it swallow every transfer made by a debtor, 

whether or not such transfer has anything to do with the debtor’s Ponzi scheme” concluded as 

follows: 

  Finding the debtor took acts in furtherance of a Ponzi scheme . . . does not   
  automatically entitled the trustee to rely upon the Ponzi scheme presumption. To  
  establish the debtor’s fraudulent intent with regard to the specific transfers at issue 
  in this case, the trustee must show that each transfer was made in furtherance of  
  the Ponzi scheme. The reason for this is clear: the Court can only infer intent to  
  defraud future purchasers when the trustee has shown the transfers at issue  
  somehow perpetuated the debtor’s Ponzi scheme. Transfers made by the debtor  
  unrelated to the Ponzi scheme do not warrant this inference. 
 
 69. Finally, there is nothing in the statute that allows the court to “presume” anything. 

There is no mention of “Ponzi” or “scheme.” Rather, the focus of UCA §25-6-202(1) is on 

individual transactions (i.e., “[a] transfer made or obligation incurred is voidable as to a creditor . 

. ..”) as opposed to an overlying alleged conspiracy involving hundreds of victims. 

 70. Furthermore, from the standpoint of procedural due process, applying such a 

presumption would be the equivalent of granting summary judgment in favor of the Receiver on 

the issue of fraudulent intent without allowing victims the procedural and substantive safeguards 

allowed and contemplated by the Federal Rules of Civil Procedure in their individual cases. 
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 71. In summary, the issue is whether this court should certify the three Ponzi 

presumptions to the Utah Supreme Court, which Movants urge the court to do, for the following 

reasons:  

 (1) the questions posed by Guyon must, under the Erie doctrine, be decided by Utah 

law, and Movants believe that the Utah Supreme Court is in the best position to make the 

requested determinations; 

 (2) the answers to the questions posed by Guyon may be determinative of issues in 

this and other litigation; and 

 (3) Guyon believes that the answers to the questions for which they seek certification 

to the Utah Supreme Court have not been answered by any controlling appellate decision, 

constitutional provision, or statute. 

  

III. 

CONCLUSION 

 1. Objection No. 1:  The court lacks jurisdiction to grant the Receiver’s Motion 

because it seeks an advisory opinion based on hypothetical facts and lacking a case and 

controversy as mandated by Article III of the United States Constitution. 

 2. Objection No. 2:  The court should not grant the Receiver’s Motion because the 

Receiver has waived his right, benefit, or advantage under Utah law to use the court’s Summary 

Disposition Order in ancillary proceedings. 

  3. Objections No. 3:  The “Ponzi presumptions” the Receiver seeks to impose on 

present and future defendants in ancillary proceedings via the Receiver’s Motion are 
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incompatible with Utah law and should not be ruled upon by this court until the Utah Supreme 

Court has reviewed the application of those presumptions under current Utah law. 

 4. Objection No. 4:  The Receiver’s Motion is barred by the statute of limitations 

that expired on November 15, 2019 and cannot proceed against Guyon or his clients because the 

Tolling Agreement signed by Guyon on November 8, 2019 and upon which the Receiver intends 

to preserve his planned ancillary cases  was neither agreed to nor signed by the Director (or 

his/her Deputy) of the Commodities Futures Trading Commission as mandated by ¶ 5.3 of the 

CFTC Enforcement Manual. 

 DATED this 28th  day of April, 2022. 

      PETER W. GUYON, P.C. 

  
 /s/ Peter W. Guyon 

     Peter W. Guyon 
 
 

   
 CERTIFICATE OF SERVICE 

 
   Guyon certifies that a true and correct copy of  the foregoing  OBJECTIONS TO 
RECEIVER’S MOTION FOR PONZI DETERMINATION AND TO ESTABLISH AN 
OBJECTION PROCEDURE; and  RENEWED REQUEST FOR LEAVE TO FILE MOTION 
TO CERTIFY QUESTIONS OF LAW TO UTAH SUPREME COURT  was served on the 
Receiver by email transmission to the following address on the 29th day of April, 2022: 
 
rustclaims@parrbrown.com  
 
 DATED this 28th day of April, 2022.    

 
/s/Peter W. Guyon___________________ 
Peter W. Guyon, Attorney 
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